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ance of the contract itself. It is doubtful, however, whether the
correct test was applied in the classification of the French rule.1

(bVThe mode in which an action must be brought.

Authority is scarcely needed for the proposition that all Mode of
routine matters arising in the successive stages of litigation ^v^a ^
must be governed exclusively by English law as being the lex by /**>-/
fort. It is generally said that these include; service of process;2
the form that the action must take, e.g. whether it should be
an action at common law or a suit in equity, or whether any
special procedure is permissible; the title of the action, e.g. by
what persons and against what persons it should be brought;
the competency of witnesses and questions as to the admissi-
bility of evidence; the respective functions of judge and jury;
the right of appeal, and, according to some writers, the burden
of proof.

Of these examples the three matters of burden of proof, evi-
dence, and appropriate parties call for special examination.

A controversial question is whether presumptions and bur- Burden of
den of proof are matters that affect procedure or substance.3 proof

By English law, for instance, there is a presumption that a wife is
entitled to pledge her husband's credit for household necessaries which
are suitable to his style of living. The burden lies on the husband to rebut
the presumption, which he may do in a variety of ways, as, for instance,
by proving that at the time of the purchase he was sufficiently supplied
with articles of the kind bought. Suppose that by the law of country X
a husband is liable for household necessaries bought by his wife unless he
is sufficiently supplied already, but that it lies upon the seller to prove
that the supply was insufficient at the time of the contract. Suppose
further that a purchase of necessaries has been made in X, with which
country the three parties are connected by nationality, domicil and
residence.

If the tradesman sues the husband in England for the price of
the goods, is it for him to prove in accordance with the law of
X that the goods were necessary in the strict sense, or is it for
the husband to prove that they were not needed? Upon the
ruling given to this problem may depend the result of the case.
It is submitted that the law of X applies, upon the ground
that the facts to be proved and the obstacles to be overcome
by a plaintiff before he establishes his cause of action affect

1 1 5 B.T.BJ.L. 67-68 ; 7 5-76,

* Dobson v. Festi, Rasini W Co., [1891] 2 Q.B. 92.

3 See Wolff, pp. 234-6.
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